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l. Introductory remarks

One of the key elements of a modern society and economy is the
Social Partnership. This statement is also valid for the European
Union itself and not only for the single member states and their
national societies. Therefore the treaty of Rome (in the version of
Nizza) and the secondary community law reflect this position in
legal texts as well as in political documents of the European Union
and its commission. But in general both do not use the term “social
partnership”, they describe it mostly by employing “social dialogue”.
The several member states of the EU however prefer instead of
“social dialogue” other designations as “Sozialpartnerschaft’,
management labour, social partners or collective autonomy. It is
therefore to understand when a British author — and | refer here to

Alan Neal — formulates the ironical question “We love you social



dialogue — but who exactly are you?”’

The treaty — after Amsterdam - contains now the term “social
dialogue” but no explicit definition; it gives us an open formular® or
an “open concept”’ as a vague and ambiguous characterization of
many procedure with different contents as (1) the mere consultation
of the representative organisations of both sides of the industry — of
the trade unions and the employers’ associations on the European
level and in the framework of the community institutions or (2) as a
dynamic process of concertation in which the social partners are
primarily involved and in which they discuss together questions of
their common interest and attempt not only to transpose but also to
define the social policy of the community by their collective
autonomy as well as to bring it in legislative process in the

European Union.

It becomes hereby clear that the main aspect of the social
partnership will be mainly characterized by a broad, comprehensive
social dialogue. The EU-Commissions describes with the following
sentences: “The social dialogue at the European level covers
discussion between the European social partners, joint action and
possible negotiation between them, as well as discussions between
the social partners and the institutions of the European Union. It

has played an important role in policy development and policy

' In: Fondazione Giulio Pastore (ed.), La contrattazione collettiva europea, 2001, p. 113 ff.

% See especially Nunin, I1 dialogo sociale europeo, 2001, p. 1 ff.
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implementation ever since the establishment of the European Coal
and Steel Community. It has allowed the social partners to
communicate their views to the EU institutions and reciprocally to
informing their members of initiatives of direct interest to them. This
has improved the quality of political decisions and facilitated the

implementation of policies in the economic and social field®.

The social dialogue should not be identified with the process of the
collective bargaining and with the conclusion of collective

agreements. Social partnership, social dialogue and negotiation of
agreement between the social partners are however connected but

they are different aspects of the whole complex.

In the European Community do not actually exist collective
bargaining and collective agreements in the classical, traditional or
orthodox sense as a process to conclude collective bargaining
agreements regulating typical working conditions as working time
and/or wages. Art. 137 par. 6 of the Rome Treaty excludes explicitly
wages from the EU’s competence which has an immediate effect to

the social dialogue and its allowable subjects

This gives us the opportunity to ask for subjects and procedures of
the social dialogue as the most remarkable phenomenon of the

social partnership. And given the answer to these questions we can

’ Commission Communication concerning the Development of the Social Dialogue at the Community

level No. 3 (Com. (96) 448 final — 18.09.1996).



then further look to the future and the possible development of the

social partnership in our century.

The social partnership was and is not a complete and clearout but
an evolving, dynamic concept in which can be found at least three
components: the first involves the process of dialogue between the
social partners (nor Art. 139 (1) of the Treaty) probably leading “to
contractual relations, including agreements”; the second relates to
the dialogue between the social partners at the European level and
the Commission of the EU; the third concerns the interface of the
European Union and the member states where the social partners
are involved in some kind of contracted legislation on the level of
the EU as well as in the implementation of European Legislation —
here in the form of directives — by national agreements between the

national social partners.

The development of a European Social Partnership depends also
to a certain degree upon creating a legal framework for the
bargaining process and its results as a part of the European social

dialogue.

Il. The European social dialogue

The central element of the social partnership on the level of the
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European Union consists in the social dialogue. Due to the open
formula and to the special institutional and legal framework on the
Community level it can not be sufficient and satisfying to transfer
the national structures and answers apart from all the national
diversities and differences in the field of the social dialogue,
especially in relation to the collective bargaining and institutional

participation.

The main goal of the social dialogue as a mean to realize the social
partnership will remain and continue also in the future. But before
discussing the possible development of the social dialogue we
need a reliable starting point and therefore a short description of

the actual situation.

1. The actual stance of the European social dialogue

In contrast to many member states of the Community the European
social dialogue shows many differences concerning all relevant
aspects as actors or partners, instruments, subjects or procedures.
The result hereof: it would be very dangerous to draw too much a
line parallel to the European and national situation. In addition the
similarities in the terminology conceal the fact that the several
national systems are also very different among themselves. One
has to be very careful to draw any immediate conclusions from the

first complex to the second one and vice versa.
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In the following remarks | would concentrate my remarks to the
partners of the European social dialogue, the instruments they use,
the subjects of their possible agreements and their implementation.

The relevant procedural aspects will be of course included.

a) The procedural framework of the social dialogue

Neither European law nor practice prescribe a certain procedure for
the social dialogue. Because of its broad understanding only one
definitive form is lacking. The only procedure which has found a
certain formal regulation is the participation of the social partners in
the legislative process of the enactment of a directive by the council.
For mostly all other activities in the social dialogue the social
partners are not bound by any explicit procedural rules. It is
therefore a matter of practice to develop procedural rules for the
different forms of the social dialogue. The advantage of such rules

lies after all in a higher certainly of law.

b) The partners of the social dialogue

The kind, number, and structure of the participants in the social
dialogue depend upon the relevant form of activity. Here is not to

discuss the opportunity of the social partners to contact the other
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side outside the framework of the Treaty of Rome. We will
concentrate our endeavours on the real social dialogue within the
Treaty. Because no body will deny that the Treaty does not regulate
all the contracts and relations between the social partners. It is
insofar of no interest if the social partners can refer to their
collective autonomy based on the freedom of association and/or
the right to collective bargaining. But the social dialogue within the
Treaty can be on the one hand a negotiation process according to
Art. 137 or on the other hand be related to other topics outside of
this rule. In the latter case it seems however to be doubtful if this
kind of social dialogue between the social partners is covered by
the Treaty; this is a question if and how far the Treaty can be

applied also to literally not mentioned subjects.

In the Treaty we can find two different kinds of the social dialogue:
the first relates to a three partite dialogue between the trade unions;
the employers and the commission, e.g. the consultation of the
social partners by the commission on social policy questions and
problems; the second form of the social dialogue refers to the
process of consultation and/or negotiation between trade unions
and employers with the possible result of agreements. If these
agreements can be characterized as European collective
agreements concluded in a European collective bargaining
procedure is a question how one defines the collective bargaining
agreement. Against the qualification of such an agreement as a

collective agreement — e.g. the agreement between the European
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social partners functioning as basis and framework for the decision
of the Council creating a directive — may be said that the European
social partners do not have the mandate to conclude collective
agreements for the workers and that they are not allowed to
negotiate on working conditions as wages (Art. 137 par. 5 of the
Treaty). But even one does not deny the characterization of the
concluded agreements as European collective agreements this fruit
of the bargaining has many deficiencies in comparison to the

traditional concept of the bargaining agreement”.

The Treaty does not specify or differentiate the term social dialogue.
And though the presumption should be that only an overall,
inter-professional dialogue comprising the whole labour market
would be regular the Commission and the social partners have in

practice developed widely the sectoral dialogue®.

All social partners — inter-professional or sectoral — are only
recognized in this function if they are “representative” on the
European level®. This requirement of representativeness is found

on the national level in most member states but the Treaty does not

* Cf. Birk, Vereinbarungen der Sozialpartner im Rahmen des Sozialen Dialogs und ihre Durchfiihrung,
in: Européische Zeitschrift fiir Wirtschaftsrecht 8 (1997), pp. 453.

° Commission Communication concerning the Development of the Social Dialogue at Community
level (Com (96) 448 final no. 28 ss.; Commission Decision 98/500/EC of 20 May 1998 on the
establishment of Sectoral Dialogue Committees promoting the Dialogue between the social partners at
European level.

® Com (93) 600 final no. 23,24.



know such a condition of recognition neither in the case of the
conclusion agreement which should be used as basis of a directive
nor for the implementation of a directive by collective agreement.
The relevant criteria to verify the representativeness in the view of
the Commission are as follows: “The organisations should be
cross-industry or relate to specific sectors or categories and be
organized at European level; consist of organisations which are
themselves an integral and recognized part of Member State social
partner structures and with the capacity to negotiate agreements,
and which are representative of all Member States as far as
possible; have adequate structures to ensure their effective

participation in the consultation process’.

In the UEAPME case before the Court of First Instance held
however that representativeness is generally a requirement to
conclude a collective agreement at the national level in most

European countries and seems to be transferred to EU level.

c) The instruments of the European social dialogue

The main and essential instrument of the social dialogue apart of
some informal statements or gentlemen’s agreements constitutes

the agreement between the social partners. It is as a framework

7 Com (93) 600 final no. 24



agreement the basis for a Council directive. And one of the most
discussed questions in the literature concerns the legal
characterization of such a European agreement: Is it a collective
bargaining agreement in the traditional, classic sense? The answer
does not seem to be clear because there are some pros and many
contras. But the further discussion of this issue can only be fruitful if
we can draw some legal consequences hereof. Here it does only

satisfy to refer to the problematic situation.

d) The substance of the European agreements concluded in the

European social dialogue

Here we are only talking on such agreements between the social
partners which are justified only by the Treaty and not by the
general fundamental social right of collective bargaining. Itis a
different question if the Community recognizes and respects the
freedom of association and the right of collective bargaining both as
the two essential pillars of the collective autonomy of the social

partners.

The Treaty itself indicates n Art. 137 the different fields where the
social partners are legitimized to bargain collectively and to
produce rules resp. to regulate on a certain prescribed — and not
freely selected — field of labour and working conditions. Art. 137 par.

5 of the Treaty has clearly excluded very important aspects from
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the bargaining of European agreements as questions of wages or

concerning.

As subjects of a European agreement of the social partners which
can be transferred into a directive by a decision of the Council, Art.
137 provides a relatively wide range of labour law or related topics:
as working environment, working conditions, protection against
dismissal, information and consultation of workers, collective
representation of interests of workers and employers, equal
opportunities of men and women on the labour market as well as
equal treatment at the working place, modernisation of the social

protection systems.

If one follows the opinion of the Commission® then the European
agreement can not only concern topics as enumerated in Art. 137
par. 1 of the Treaty but also other issues of community relevance,
especially in the case of the joint social action. The commission
mentions four more general aspects: (1) promoting the
modernization of work organisat6ion and working patterns through
negotiation at the appropriate level, agreements on work
organization including working time and flexible working
arrangements achieving the required balance between flexibility
and security; (2) developing the social dimension of the process of

industrial restructuring, especially in context of worker information

¥ Cf. Communication of the Commission adapting and promoting the social dialogue at Community

level (COM (98) 322 final from 20.05.1998), under “5. Employment joint active and negotiation.”
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and consultation; (3) opening workplaces across Europe for
training, work practice, traineeship and other forms of employability
measures; and (4) promoting equal opportunities between women
and men, both in a wide context and on specific initiatives aimed at
reconciling work and family, for example, the further development
of policies on a career breaks, parental leave and part time work.
The social partners have to take up the new challenges and
monitor the employment process in order to review all possible
initiatives to modernize the legal, contractual and institutional

framework at all levels of the dialogue.

e) The implementation of the European agreements concluded in

the social dialogue

As far as the implementation of the European agreements
according Art. 137 par. 1 of the Treaty is concerned two ways are
possible. The first consists in a council decision which transposes
the agreement into a directive acting more like a notary public than
a legislate; this can then be adopted by the member states either
by legislation or by a national collective agreement or by a
combination of both if there are no other procedures specific to

management and labour in a member state.

The implementation of European agreements outside Art. 137 par.

1 of the Treaty has to follow the mere national way by applying “the
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national procedures and practices specific to management and

labour and the member states”.

2. Developments and perspectives of the social dialogue in the

21th century

The European social dialogue was, is and will be open for further
improvements and developments. These opportunities depend of
course upon a lot of other factors and criteria. Any prediction must
be uncertain and imprecise. The intensification and extension of the

European social dialogue is in principle not doubtful.

But the central problem is if there must be a more or less
comprehensive or are only necessary some amendments or

corrections.

Nobody can have doubts about the legal deficiencies and
shortcomings of the actual legal regulation of the whole complex of
the European agreements and their legal aspects in detail. Neither
the Agreement on Social Policy (ASP) was, nor the actual text of
the Treaty is legally satisfying. The most issues and problems have
not found any solution, and only few of them are treated by the text
of the Treaty. Therefore it would be very desirable that the
Community should introduce a stable and clear legal framework for

the European agreement because it is under such circumstances
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as the existence of 25 member states not to recommend to fall
back only on one national solution bearing in mind that it does not

exist all over the same or nearly the same answer.

But even of more importance than the aspect of a stable legal
framework is the substantive question what other aspects and
subjects should be regulated by the social dialogue. Do we have a
real social partnership, or is this mot more than a institutionalized
matter of some social contacts. And must the social dialogue not be
extended to a broad collective bargaining procedure concerning all
essential aspects of the individual and collective labour relations
beyond all actual legal restraints in the Treaty and realizing the true
collective autonomy of the social partners. A certain step in this
direction contains the Community’s philosophy demonstrated by
the above quoted Communications. What about the integration of
the process of globalization into the European social dialogue or at

least the increasing number of cross border relations?

Legal, substantive and geographic issues require an answer which
involves the construction of the European social dialogue’s building

and its extension.

Furthermore the Community also needs to react to the post
industrial, knowledge based society and its influence on the
structure of the industrial relations. Very helpful in achieving this

goal can be the proposals in the “Communication from the
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Commission to the Council, the European Parliament, The
Economic and Social Committee and the Committee of the

Regions — Social Policy Agenda™®

. The aim of this Agenda is to
provide a comprehensive and coherent approach for the European
Union to confront the new challenges to social policy resulting from
the radical transformation of Europe’s society and economy. This is
particularly the case for the changes engendered by the new
knowledge-driven economy, which affects the working and personal

life of all people living in Europe.”"°.

A very interesting point for the labour law may be the question how
far one would derive also from this new situation the transformation
of the actual system of European agreements according to Art.
137-139 of the Treaty into a real and comprehensive system of
European collective bargaining and European collective
agreements and therefore for a framework of relevant rules. The
topic was until now more an issue discussed in many member

States by the European labour law doctrine’’ than a practical one.

? COM (2000) 379 final.

12 COM (2000) 379 final (under I 2).

' CF. Birk, Vercinbarungen der Sozialpartner im Rahmen des Sozialen Dialogs und ihre
Durchfithrung, in: Européische Zeitschrift fiir Wirtschaftsrecht 8 (1997), p. 453 ss.; Deinert, Der
europaische Kollektivvertrag, 1999; Franssen, Legal Aspects of the European Social Dialogue, 2002, p.

101 ss.; Grandi, La contrattazione collectiva europea: aspetti giuridici, in: Fondazione Giulio Pastore
(ed.), La contrattazione collectiva europea, 2001, p. 11 ss.; Kowanz, Europdische
Kollektivvertragsordnung, 1999, p. 101 ss.; Ojeda Avilés, applicability of European collecitve
agreements, in: Comision Consultativa Nacional de Convenios collectivos (ed.), Collective Bargaining

in Europe, 2005, p. 427 ss.
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A last aspect of the intensification of the social dialogue at the
interface of the collective bargaining on the Community and on the
national level concerns the problem of the coordination of the

national collective bargaining at the European level'

either by the
trade unions or and/ or by the employers. Some trade unions of
member States (Belgium, Germany, Luxembourg, The Netherlands)
have just adopted a joint statement which provides for the
coordination of collective bargaining policies and an exchange of
information. The trade unions of these four members of the
monetary union undertook to conclude collective agreements in
which wage levels correspond to price trends and increases in
labour productivity. A further recent development in cross border
union cooperation was the conclusion in June 2000 by the
constructions workers trade unions from Belgium, The Netherlands,
and Germany of a joint declaration on measures to seek
harmonisation of working conditions in the industry and a
cooperation agreement’”.

These endeavours on different areas demonstrate the importance

to carry on the efforts in the deepening and improving the

Community.

12 See Clauwaert/ Hoffmann/ Kirton-Darling/ Mermet, Social dialogue and coordination of collective

bargaining ant European level, in: Comision Consultativa Nacional de Convenios collectivos (ed.),
Collective Bargaining in Europe, 2005, p. 301 ss.

3 Franssen, op. Cit., p. 6.
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lll. The national social dialogue at the beginning of the 215 century

In contrast to the Treaty the social dialogue in the member States is
based on the collective autonomy if the social partners. They
represent the social partnership. But the national social dialogue
does not only consist of the collective bargaining procedure or the
integration in different political structures but it covers also the
participation and/or codetermination of the workers by their trade
unions or other specific bodies as works councils. What aspects of
the social dialogue in a certain member State play the dominant
role depends from many factors which differ considerably of course
from one country to the other. It does not surprise that every
member State has developed as a consequence of his own history,
society, and economy an own more or less unique social system.
This may also be the reason that even under the framework of the
European Union the further development of the social partnership
and therefore of the social dialogue cannot produce the same

results in all member States.

Under such circumstances only in some member States and for a
few aspects the issue of the development of the social dialogue can

be discussed.
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All member States have however to deal with the problem of the
Europeanization of their social dialogue. This means first that the
whole complex of the social dialogue must be divided in three
different sectors: (1) the European social dialogue as described
above; (2) the European-national social dialogue, i. e. the national
social dialogue depending from Community law conditions; (3) the
national social dialogue, mainly based on the collective autonomy

of the social partners (trade unions, employers).

Because that in 25 member States we find more than one model of
the social dialogue we must concentrate only on some
representative groups as the Germanic-Nordic group, the
Romanesque group (France, Italy, Spain) and the British-Irish
group. The eastern member States mainly belong to the second
group. Anyway, the enlargement of the community entails a large
number of other problems which must be solved; their view is
therefore more directed to these than to the further development of

the social dialogue.

While the collective bargaining procedure as an essential part of
the social dialogue in the member states can and must be
developed by the social partners the reform and/or improvement of
the participation-codetermination regime is essentially based on
legislation and not on collective bargaining agreements.
Agreements on the one side and legislative interventions must not

be seen in general as exclusive measures to improve the social
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dialogue but very often complete each other.

Which substantive developments should and will involve the
national social dialogue? In general, the social and economic
changes affect the European as well as the national level of the
social dialogue. For the reaction of the system of the national social
dialogue it can be referred to the remarks above concerning the
European level. Only where national peculiarities are involved we
have to look either to a group of orientated answer or merely to the

individual country involved.

Nobody actually knows what exactly should be modified in the
national social dialogue, because nobody knows the future
developments. But it is not doubtful that our national social dialogue
systems are not sufficiently able to adopt the international/
transnational changes. They have to be open to these movements
of internationalization and Europeanization and to intensify the links
between the systems. The priority of the competence of the
member states in social matters becomes to a certain aspect more
and more questionable. This statement seems inevitable but it is as
such not satisfying. However more precision would be only

fortune-telling.
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V. Outlook

The social partnership primarily finds its expression in the social
dialogue. The European social dialogue is a relative young
phenomenon and therefore not very deeply elaborated. The social
dialogue on the level of the singular member States goes back in
some countries until the end of the 19™ century. But especially its
legal aspects are very often controversial and not elaborated by
positive legal rules. In contrast to the national systems of the social
dialogue which are principally based on the collective autonomy of
the social partners the European social dialogue finds its

legitimation more by the Treaty than by the social partners.

The further development of the social partnership and the social
dialogue are involved by many changes in law, society, and
economy. What kind of consequences these changes will have on
the European and national social dialogue is an open question. But
anyway the statement should be allowed that the social dialogue in

all forms should be enhanced.
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